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In school speech cases, there are 3 
recognized categories of speech:

• government speech 

• school-sponsored speech

• private speech



The “key inquiry is the ‘degree of 
governmental control over the message.’ 
Speech constitutes government speech 
when it is ‘effectively controlled’ by the 
government.” An example of pure 
government speech in the school setting is 
a principal speaking at a school assembly. 



Government Speech

Example of government speech by students:

Santa Fe Ind. Sch. Dist. V. Doe

530 U.S. 290 (2000)



The 1st Amendment prohibits a school 
district from taking affirmative steps to 
create a vehicle for prayer to be delivered 
at a school function. Santa Fe's policy of 
allowing students to vote on whether to 
have prayer before football games 
constitutes such an affirmative step. 



School-Sponsored Speech

School-sponsored speech is student 
expression that “may fairly be characterized 
as part of the school curriculum,” which 
means that it is “supervised by faculty 
members and designed to impart particular 
knowledge or skills to student participants 
and audiences.”



School-Sponsored Speech

School-sponsored speech includes “school-
sponsored publications, theatrical 
productions, and other expressive activities 
that students, parents, and members of the 
public might reasonably perceive to bear 
the imprimatur of the school.” 



School-Sponsored Speech

Hazelwood Sch. Dist. v. Kuhlmeier

484 U.S. 260 (1988)



School-Sponsored Speech

Fleming v. Jefferson Cty. Sch. Dist.

298 F.3d 918, 923 (10th Cir. 2002)



Fleming v. Jefferson Cty. Sch. Dist.

“School-sponsored speech is student speech that a 
school ‘affirmatively’ promotes, as opposed to 
speech that it ‘tolerates.’ Expressive activities that 
students, parents, and members of the public might 
reasonably perceive to bear the imprimatur of the 
school constitute school-sponsored speech, over 
which the school may exercise editorial control, so 
long as its actions are reasonably related to 
legitimate pedagogical concerns.”



Private Speech

School officials may only restrict such private, 
personal expression to the extent it would 
“materially and substantially interfere with the 
requirements of appropriate discipline in the 
operation of the school,” or “impinge upon the 
rights of other students.”



Tinker v. Des Moines Independent 
Community School District

393 U.S. 503 (1969)



“It can hardly be argued that either 
students or teachers shed their 
constitutional rights to freedom of 
speech or expression at the 
schoolhouse gate.”



“ … the record fails to yield evidence that the 
school authorities had reason to anticipate 
that the wearing of the armbands would 
substantially interfere with the work of the 
school or impinge upon the rights of other 
students.”



The Free Speech rights announced in Tinker, do not 
extend to several categories of student speech: 

• “lewd, indecent, or offensive” speech [Fraser]

• school-sponsored speech [Hazelwood]

• speech “that a reasonable observer would 
interpret as advocating illegal drug use.” [Morse]



KOUNTZE INDEPENDENT SCHOOL DISTRICT 

v. 

MATTHEWS

Court of Appeals of Texas (2017)



“While there is some potential that a reasonable 
person may interpret the speech as conveying a 
message on the school district's behalf, the Supreme 
Court has specifically observed that high school 
students ‘are capable of distinguishing between 
State-initiated, school sponsored, or teacher-led 
religious speech on the one hand and student-
initiated, student-led religious speech on the other.’”



“While the school district has shown that it 
exercises some editorial control over the 
preparation of the run-through banners, the 
facts fail to establish the level of control 
necessary to equate the Cheerleaders' 
speech with “government speech.” 



“Therefore, we conclude that the 
Cheerleaders' speech expressed on 
the run-through banners is best 
characterized as the pure private 
speech of the students.”



V.A. 

v. 

San Pasqual Valley Unified Sch. Dist. 

U.S. District Court, S.D. California  (12.21.17)



U.S. District Court

“Though schools may regulate students' speech in 
some limited circumstances, public school students 
do not ‘shed their constitutional rights to freedom 
of speech or expression at the schoolhouse gate.’” 
“In other words, students ‘cannot be punished 
merely for expressing their personal views on the 
school premises—whether `in the cafeteria, or on 
the playing field, or on the campus during the 
authorized hours.'"



U.S. District Court

“Plaintiff's silent kneeling during the 
National Anthem is not likely to cause 
a "substantial disruption of or material 
interference with school activities" or 
interfere with other students' 
safety.” Tinker, 393 U.S. at 514. 

https://scholar.google.com/scholar_case?case=15235797139493194004&q=V.A.+v.+San+Pasqual&hl=en&as_sdt=6,42&as_vis=1


The Court granted V.A.'s motion for a 
preliminary injunction and enjoined the 
District from enforcing the District's Initial 
Rules and/or any other similar policy that 
would restrict students from kneeling or 
sitting during the playing or singing of the 
National Anthem at extracurricular 
events, including athletic events.



EMPLOYEE FREE SPEECH



When considering employee speech rights, courts 
look at whether the employee is speaking as a 
citizen on a matter of public concern, at the 
district’s interest in directing the work of staff and 
maintaining the integrity of the workplace, as an 
employee in the course of business or as an 
employee upon matters only of personal interest



Pickering Pickering v. Board of Educ.

391 U.S. 563 (1968)

• Matter of public concern ?

• Balancing test



CRAIG,
v.

RICH TOWNSHIP HIGH SCHOOL DISTRICT 

736 F.3d 1110  (7th Cir. 2013)



7th Circuit

“The school district's interest in 
ensuring effective delivery of 
counseling services outweighed 
Craig's speech interest.”



7th Circuit

“The government is entitled to restrict 
speech that addresses a matter of public 
concern if it can prove that the interest of 
the employee as a citizen in commenting on 
the matter is outweighed by the interest of 
the government employer in promoting 
effective and efficient public service."



7th Circuit

“The disruption need not come to pass in order for 
the employer to take action; we ‘give substantial 
weight to government employers' reasonable 
predictions of disruption.’" … see Khuans v. Sch. 
Dist. (7th Cir. 1997) ("Where employee speech 
carries the potential to be disruptive, the public 
employer must have the ability to move quickly" to 
discipline the employee). 



Connick v. Myers, 461 U.S. 138 (1983)

When “a public employee speaks not as a 
citizen upon matters of public concern, but 
instead as an employee upon matters only 
of personal interest,” the employee has 
virtually no free speech protection. 



Garcetti v. Ceballos
547 U.S. 410 (2006).

“When public employees make statements 
pursuant to their official duties, the 
employees are not speaking as citizens for 
First Amendment purposes, and the 
Constitution does not insulate their 
communications from employer discipline.”



Teaching the Curriculum 

or 

Academic Freedom

or

Religious Expression



Mayer v. Monroe Cnty. Cmty. Sch. Corp.

474 F.3d 477 (7th Cir.2007) 



Mayer v. Monroe Cnty. Cmty. Sch. 

“…applying Pickering-based test and 
holding that “the First Amendment does 
not entitle primary and secondary 
teachers, when conducting the education 
of captive audiences, to cover topics, or 
advocate viewpoints, that depart from the 
curriculum adopted by the school system.”



Mayer v. Monroe Cnty. Cmty. Sch. 

“When teacher speaks as a 
government employee ‘the school 
board that hires that speech can surely 
‘regulate the content of what is or is 
not expressed’.”



Mayer v. Monroe Cnty. Cmty. Sch. 

“The Constitution does not entitle teachers 
to present personal views to captive 
audiences against the instructions of 
elected officials.”



Johnson v. Poway Unified Sch. Dist.

658 F.3d 954 (9th Cir. 2011)



9th Circuit

“Johnson took advantage of his 
position to press his particular views 
upon the impressionable and ‘captive’ 
minds before him.”



Kennedy v. Bremerton Sch. Dist.

869 F. 3d 813 (9th Cir., 2017)

http://cdn.ca9.uscourts.gov/datastore/opinions/2017/
08/23/16-35801.pdf

http://cdn.ca9.uscourts.gov/datastore/opinions/2017/08/23/16-35801.pdf


Kennedy v. Bremerton Sch. District

The 9th Circuit panel held 

• Kennedy spoke as a public employee, not 
as a private citizen when he kneeled and 
prayed on the fifty-yard line immediately 
after games in school logoed-attire while in 
view of students and parents. 



Kennedy v. Bremerton Sch. District

• Kennedy had a professional responsibility 
to communicate demonstratively to 
students and spectators and he took 
advantage of his position to press his 
particular views upon the impressionable 
and captive minds before him. 



Kennedy v. Bremerton Sch. District

• because Kennedy’s demonstrative speech 
fell within the scope of his typical job 
responsibilities, he spoke as a public 
employee, and the district was permitted to 
order him not to speak in the manner he 
did.  



Employee posting content on social media



MUNROE v. CENTRAL BUCKS SCHOOL 
DISTRICT

805 F.3d 454 (3d Cir. 2015)



3rd Circuit 

“Although we assume that Munroe's speech 
implicated a matter of public concern, this does 
not mean that her speech constituted speech 
protected by the First Amendment. We conclude 
… that, even if Munroe's speech was a matter of 
public concern, it was not constitutionally 
protected because the Pickering balancing test 
weighed in favor of Defendants.”



Munroe's list of “proposed report 
card comments” included:

• “A complete and utter 
jerk in all ways,

• “Rat-like” 

• “Lazy [***]hole” 

• “Dresses like a street 
walker” 

• “Utterly loathsome in 
all imaginable ways” 

• “There's no other way 
to say this: I hate your 
kid” 



3rd Circuit

• In multiple blog posts, Munroe called her own 
students “the devil's spawn,” “Noisy, crazy, 
sloppy, lazy LOAFERS”, and “rude, disengaged, 
lazy whiners.” 

• Court - “Even if intended as part of a comedic 
exercise, such characterizations speak for 
themselves. Simply put, they were despicable.”



TIPS:

When making the determination of  
whether the public school can take 
employment action in response to an 
employee’s speech, ask:



• Is the employee speaking as a private 
citizen or in their capacity as a school 
employee, pursuant to their official 
duties? 



• Is the employee speaking about a 
matter of public concern or a matter of 
personal interest? 



• Does the employee’s speech 
interfere with the efficient and orderly 
operation of the school ?



The Supreme Court’s legal 
standards for government 
employee free speech rights 
applies to all public school district 
employees.



LAST TIP:  

With respect to student free speech and 
employee free speech issues, before taking 
any which could result in a violation of free 
speech allegation, contacting your school 
attorney is highly recommended !!!



COMMENTS AND/OR 
QUESTIONS  ????


